cost that largely stands in the way of the African region meeting abortion needs, but the historical criminalisation of abortion.
In essence, this article argues that where abortion is permitted under domestic law, even in a very restricted form, the State has a corresponding duty to ensure that any attendant rights are amenable to effective realisation. This entails, inter alia, a duty to raise awareness about the legality of abortion among women and healthcare providers. Furthermore, it entails taking steps to ensure that women seeking abortion have access to administrative procedures that facilitate timely review of any decisions to refuse abortion so that litigation, which promises, at best, a retrospective vindication of legal rights for women, becomes an option of last rather than first resort for women who do not wish to become mothers in the first place. These state duties can be described as 'transparency' duties. 5 The rationale for arguing for transparency is that laws that criminalise abortion but without concomitantly articulating clearly the grounds for lawful abortion, as has been the main historical trend in the African region, unduly deter healthcare providers from providing health services to women even where abortion is lawful. Equally, such laws create misperceptions about abortion as conduct that is criminal at all times. The general failure by the legislative and executive arms of government in the African region to translate any given abortion rights into rights that are visible and tangible has served as a veritable barrier to safe abortion services.
Ultimately, this article seeks to develop a normative theoretical framework for transparency using transformative notions of equality. It is argued that transparency is, in part, a way of situating abortion law in procedural equality. Transparency serves the value of achieving equal protection under the law. 6 Even where the public shares different views about abortion, as is guaranteed, taking a philosophical cue from the work of John Rawls, it is argued that it is possible to see transparency as an expression of an 'overlapping consensus' on the need for effective implementation of legal rights in a liberal democracy that is committed to equal opportunities.' The overlapping consensus is ultimately underpinned by a conception of political liberalism among people who have different and even incommensurable comprehensive religious, philosophical or moral conceptions of a good life, but can, nonetheless, agree that according citizens equal opportunities to exercise their rights under the law is an important value of justice as fairness. Such consensus is integral to organising the basic structure of society, including its legal institutions.
This article also argues that transparency is a way of situating abortion law in substantive equality by grounding abortion law in actual lives lived and injuries suffered by women. Substantive equality seeks to ensure that abortion law is woman-centred and adequately responsive to the needs of a social group whose reproductive needs have historically been criminalised and stigmatised by society and health systems. In this sense, the duty of transparency becomes a transformative way of thinking about human rights not just as claims that impose duties of restraint on the State, but also as claims that impose positive obligations aimed at enabling the effective realisation of rights. 9 The arguments from substantive equality principally draw from Nancy Fraser's critical theory of recognition, 10 and the capabilities approach of Amartya Sen 11 and Martha
Nus sbaum.
12
The article has five sections. Section I, the present section, is the introduction. Section II summarises the historical development of African abortion laws. It draws a link between the criminalisation of abortion and unsafe abortion, and highlights lack of transparency as a contributory factor. Section III posits transparency as an expression of Rawls' idea overlapping consensus and an integral part of any human rights application of abortion rights irrespective of moral views about abortion. Section III also draws from recent global and regional abortion-related jurisprudential developments on transparency. Section IV advances a transformative normative rationale for transparency arguing from the capabilities approach. Section V is the conclusion.
II. HISTORICAL DEVELOPMENT OF AFRICAN ABORTION LAWS AND THE LINK WITH UNSAFE ABORTION

A. Persistence of a crime and punishment model
The origins of African abortion laws lie largely in colonial jurisprudence. Abortion laws were transplanted from Europe to Africa interimbricated with masculinist theologies that emanated from deeply entrenched patriarchal power. Criminalisation of abortion in the colonising European countries sought to protect sanctity of foetal life and reflect abortion as religious sin. 13 The underpinning philosophies were shaped primarily by Catholic theologies, but also Protestant theologies after the Protestant Reformation of the 16 t h century. 14 As with JudaeoChristian theories and praxis of the time, the theologies were not inclusive. They did not concern themselves with accommodating the life and experience of women as persons whose well-being and life plans must be respected because of their intrinsic value. 15 Rather, they were androcentric, drawing impulse from an enduring archive of patriarchy in which patterns of subordinating women were legitimised and naturalised by the Christian Church. 16 The theologies spoke more to a gendered political economy that could only imagine equality as 'equality in distinction' where women are differentiated physiological beings with a scripted sex role in which maternity is a principal vocation, than to an inclusive society in which women are valued as much as men, or there is mutual affirmation and reciprocity between sexes. 17 Women's agency and the adverse socio-economic circumstances in which many women struggle to control their fertility, were matters that scarcely exercised the underpinning theologies.
As elsewhere, colonial abortion laws in Africa mirrored the laws of the colonising countries in prescribing abortion as a crime, save when it was procured to save the life of the pregnant woman. This exception, which became known as the 'therapeutic exception', was expressed or implied in legislation or unwritten law. According to Reva Siegel, the historical development of the therapeutic exception captures poignantly the scripted role of women as reproductive instruments and physiological beings. 18 It is a role that had more to do with the imperatives of the singular structural power of patriarchy than with the ostensible claim of reverence towards foetal life. As a defence to the criminalisation of abortion, women could only be permitted to procure abortion if medically the pregnancy brought them perilously close to losing their lives.
19
No comparable sacrifice has ever been legally required of males in terms of their procreative capacities. Any person who, with intent to procure a miscarriage of a woman, whether she is or not with child, unlawfully administers to her or causes her to take any poison or other noxious thing, or uses any force of any kind, or uses any other means whatsoever, shall be guilty of a felony and shall be liable to imprisonment for fourteen years.
The main defence to a charge of unlawfully procuring an abortion is contained in section 243 of the Penal Code which says:
A person is not criminally responsible for performing in good faith and with reasonable care and skill a surgical operation upon any person for his benefit, or upon an unborn child for the preservation of the mother's life, if the performance of the operation is reasonable, having regard to the patient's state at the time, and to all the circumstances of the case. The court found that, due to lack of guidelines on lawful abortion, women seeking abortion services as well as providers of healthcare services were left quite uncertain about the legality of abortion. Consequently, women were being deterred from accessing domestic services that they were otherwise entitled to. Because of legal uncertainty, thousands of women were travelling to the mainland of the United Kingdom to have abortions at great cost and inconvenience. The court held that the state had a duty to develop and implement guidelines in order to remove the uncertainty. Guidelines to implement abortion law were essential not only to enable women to access services they were entitled to, but also to enable health professionals to provide services that are lawful without fear of prosecution. Furthermore, the guidelines served to clarify the law for health professionals wishing to lawfully exercise the right to conscientious objection.' It might be argued that section 243 of the Malawian Penal Code clarifies the circumstances in which abortion is lawful in that it provides for 'preservation of the mother's life' as a ground for abortion. But unless, there is an attempt to articulate the circumstances in which the defence of preserving the pregnant woman's life is met, women seeking abortion and providers of abortion services are apt to be left uncertain. This is precisely what the European Court of Human Rights held in A, B and C v Ireland." The case was brought by three applicants who were resident in Ireland. They had travelled to the United Kingdom to have abortions, believing they were not entitled to abortion under Irish abortion law as contained in Article 40.3.3 of the Irish Constitution. One of the applicants, C, argued that Irish abortion law was in breach of Article 8 of the European Convention because it did not contain clear guidelines or procedures that would have enabled her to ascertain whether she met the ground of abortion based on a risk to her life. Whilst upholding the substantive domestic law on abortion as part of giving the state a wide margin of appreciation, 6 Abortion is a significant cause of maternal mortality partly because abortion law is perceived as highly restrictive and is not accompanied by guidelines to enable women or providers to know when abortion is lawful. 29 The assumption among women, health professionals and the general public is that circumstances in which abortion can be lawful are extremely rare. 30 For fear of prosecution, providers in the public sector, especially, interpret the law conservatively. 
B. Link with unsafe abortion
The World Health Organization estimates that 47,000 women die each year from unsafe abortion, a figure accounting for 13 per cent of maternal mortality.
3
The global prevalence of unsafe abortion demonstrates a sharp divide between the northern and southern hemispheres. In the Global North, unsafe abortion has been drastically stemmed, to the point of becoming a rare occurrence. mortality rate from unsafe abortion to around 61 per cent of the global total. 43 Women who survive unsafe abortion experience major illnesses and disabilities, including uterine perforation, sepsis, peritonitis, haemorrhage, chronic pelvic pain and secondary infertility. 44 A high proportion (20-50 per cent) are hospitalised for complications . 45 The cost to health systems of treating the complications of unsafe abortion far exceeds the cost of providing safe abortion services. 46 Within Sub-Saharan Africa, there are socio-economic disparities to accessing safe abortion services. It is women that are poor or young or those that live in rural areas that are particularly vulnerable to unsafe abortion. 4 Poverty deprives women of the means to afford safe abortion services that might be available in the private sector of their own countries notwithstanding highly restrictive laws, or much less, the means to travel to other jurisdictions for abortion services as do their counterparts in the Global North. Even where the law permits abortion, adolescents are more likely than their adult counterparts to delay or avoid accessing safe abortion services due to ignorance about pregnancy or availability of safe, legal services, and above all, the desire to conceal the pregnancy from the family and continue with school, and lack of means or capacity to afford, on their own, the cost of safe abortion services. 48 Lack of youth-friendly sexual and reproductive healthcare services, and uncertainty among providers whether minors can legally access abortion services without the involvement of their parents serve as additional barriers to access. 49 Amongst all regions, the SubSaharan region has the highest proportion of women aged 15-19 years who have recourse to unsafe abortion. 50 While it is accessibility of safe abortion services that is ultimately decisive in reducing unsafe abortion, nonetheless, the law is an important enabling or disabling gateway to the provision of services. Highly restrictive abortion laws and practices serve as major catalysts for unsafe abortion. 51 For these reasons, there is global as well as regional consensus on maximally using laws that permit abortion as well as liberalising abortion laws as important, if not essential, steps in the creation of an enabling environment for accessible safe abortion services. Though in 1994, the International Conference on Population and Development (ICPD) fell short of calling for liberalisation of abortion laws, nonetheless, it implicated unsafe abortion as a 'major public concern' and a 'major threat to the health and lives of women'.52 In addition, at ICPD, governments agreed to provide abortion services where abortion is not against the law. 53 A year later, the Fourth World Conference on Women saw governments agreeing on the need to consider reviewing laws that criminalise abortion. 4 In 2003, the World Health Organization (WHO) added international support towards removing legal obstacles to safe abortion by issuing guidance on standards that health systems and healthcare providers should adopt in order to render lawful abortion services accessible, including removing burdensome certification procedures for determining eligibility for abortion.
5
It is significant that United Nations treaty monitoring bodies, in their Concluding Observations especially, have been advancing the global consensus on the social injustice of unsafe abortion treaty by implicating restrictive abortion laws as inextricably bound with violations of human rights to the extent that such laws provide incentives for unsafe abortion. In this way, UN treaty monitoring bodies have been instrumental in developing a jurisprudence that supports the evolution of framing abortion as a human right, albeit one that is incidental to the protection of the fundamental rights that are guaranteed under the various treaties, including the rights to health, life and equality, and the right not be subjected to cruel, inhuman and degrading treatment. 56 Concluding Observations of various UN treaty monitoring bodies have been urging countries with restrictive abortion laws, not least African countries, 57 to respond to the scourge of unsafe abortion and its adverse impact on human rights by reviewing their laws to expand the grounds for abortion. For example, the CEDAW Committee has called upon Malawi to review its restrictive abortion law in order to stem its high mortality rate. 58 The Committee on the Rights of the Child has urged Chad to liberalise its abortion law to prevent clandestine unsafe abortions particularly among adolescent girls. 59 The Human Cultural Rights,' with all the committees converging on implicating the country's abortion law as a major contributor towards a high maternal mortality rate as well as recommending liberalisation of the law. At the African regional level, the link between unsafe abortion and restrictive laws has been acknowledged mainly through the recognition of abortion as a human right in the substantive provisions of the Protocol to the African Charter on Human and Peoples' Rights the Rights of Women in Africa (Women's Protocol).
6 5 Article 14(2)(c) of the Women's Protocol requires states parties to permit abortion in cases of 'sexual assault, rape, incest, and where continued pregnancy endangers the mental and physical health of the mother or the life of the mother or the foetus'. The unequivocal recognition of abortion as a fundamental right with a corresponding peremptory duty in an international treaty is a unique development. 66 It can be understood as a clarion call aimed at breaking the silence on unsafe abortion and highlighting the urgency of remedial action at the regional level.
Of course, calls for liberalising abortion law through expanding abortion grounds are an important strategy for creating an enabling environment for access to safe abortion. But advocates of reform must also be aware that abortion law reform fails women if it merely secures a paper victory but remains hidden, doing little to reassure women that they have a real entitlement to abortion. Equally, reform fails women if it still leaves providers fearful of attracting prosecution for providing services that are otherwise lawful. Part of the problem with Kenya's abortion law, for example, is not so much that it has always been 60 highly restrictive in a strict legal sense, but that it has lacked transparency due to lack of implementation. Prior to the liberalisation of abortion by the Kenyan Constitution of 2010,67 the Kenyan Penal Code, which is analogous to the English Offences Against the Person Act, was widely understood as highly restrictive.
68
The understanding was that it permitted abortion only rarely, when the life of the pregnant woman was threatened. This conservative understanding is partly because, beyond appearance in a law report, a decision of the East African Court 
III. TRANSPARENCY IN ABORTION LAWS AS PROCEDURAL EQUALITY: ARGUMENTS FROM RAWLS' OVERLAPPING CONSENSUS
The case for transparency in this section is framed around John Rawls' philosophical idea of an 'overlapping consensus'.78 The argument is that transparency is an integral part of an overall agreement among citizens who otherwise disagree about the moral rightness or wrongness of abortion. The appropriation of Rawls' argument in this section makes three main assumptions. First, it assumes that the African region is committed to the ideals of liberalism even if, from time to time, lapses in democratic governance in individual countries undermine this commitment. The 1990s, especially, partly as one of the effects of the end of the Cold War, saw many African countries abandon one-party states to commit themselves to multi-parties and democratic governance. The second assumption is that consensual reform of substantive abortion law is hard, if not impossible, to achieve even in a liberal democracy because of respect for pluralism. The third assumption is that stability and social unity in a democracy are based not so much on a certain shared conception of the good emanating from a comprehensive philosophical or moral doctrine, but rather on certain shared principles of justice.
3 These are principles that are universally shared and are not dependent on self-interest or a coincidence of group interests. 8 4 The principles are not dependent upon whether a particular moral position on abortion ought to be vindicated by the law but, rather, on consensus about the nature and purpose of legal right in a constitutional democracy that seeks to achieve stability and social unity. 
A. Explaining the nexus between Rawls' overlapping consensus and the duty of transparency
It is easy to see why a shared conception about the morality of abortion cannot be achieved. Abortion has always engendered dichotomous and polarised reactions. 86 It is not possible to find a liberal democracy that has ever achieved the feat of consensual reform of abortion. 87 The critical ethical question which generates controversy about the legality of abortion principally revolves around when life begins. This question cannot be answered from a position of neutrality precisely because neutrality in abortion is an epistemic impossibility. 88 The controversy in abortion is about morality and, as Ana da Costa e Fonseca has argued, there can never be a neutral point of view regarding morality. 89 Thus, logic cannot change moral positions on abortion. Each argument, including that of viability, comes already invested with logic that is internal only to itself and is, perforce, subjective. Scientific concepts and the judicial construction of abortion or its constitutionalisation cannot bridge what is, in the first place, an unbridgeable moral dichotomy which at its extreme end, as Lawrence Tribe put it, is a clash of absolutes.
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" Any claim to neutrality or objectivity about the substantive law on abortion is apt to be arbitrary and merely rhetorical. Any such claim will always be tethered to moral subjectivity that is created by human beings with different needs in a world where there are no absolute moral values and no metaphysical certainties. If this dichotomy is the backdrop of our comprehensive philosophical doctrines about abortion, the question is: how do we move forward?
One way of moving forward is through reaching agreement not so much on the substantive morality of abortion, as this is impossible, but, rather, on the principles of justice that should govern any abortion regime in a democracy. At the very least, it is submitted, we ought to agree that in those instances where a particular jurisdiction which is committed to constitutional governance chooses to regulate abortion by generally prohibiting abortion, but permitting it in certain given circumstances as, indeed, is the global trend, then any such permission should be given real effect as part of our overlapping consensus so that it bestows tangible rights and duties. It is a consensus that is derived from what it means, or more accurately, what it ought to mean to have rights as claims with corresponding duties in a constitutional democracy.
In a democracy, stability and social unity or cooperation are achieved through a shared conception of justice where one of the fundamental intuitive ideas is that of a political system that is fair between citizens who are entitled to equal basic rights and liberties. Part of Rawls' august contribution to twentieth-century philosophical theorisation of justice was his idea of an 'overlapping consensus', which he posited as a political conception of justice in a constitutional democracy. 91 Though Rawls advanced the idea of overlapping consensus primarily as a principle for the organisation of political and social institutions, it is possible to argue that the requirement of transparency can be understood as an expression of overlapping consensus about equality under the law even if we share different views about the moral rightness or wrongness of abortion.
In abortion, as in Rawls' assumptions about the historical and social conditions in a modern democracy, we start off with the imperative of not only taking cognisance of, but also respecting, pluralism. Rawls begins with acknowledging opposing religious, philosophical and moral doctrines as doctrines that ought to be affirmed rather than oppressed. 92 He accepts that pluralism is not a mere historical condition or ephemeral phenomenon that will soon pass but, rather, is a permanent feature of public culture in modem democracies. 93 Taking into account the reality of pluralism and incommensurable conceptions of a good life, Rawls' goal or idea of an overlapping consensus is to come up with a principled, rather than expedient or self-serving basis or modus vivendi for regulating public life in a manner that is conducive to continuity from one generation to the next. 9 4 The rationale for overlapping consensus is that despite pluralism, and despite deep divisions, a constitutional democracy needs a publicly recognised and reasoned principle in the form of a reasonable conception of justice that applies to the basic structure of society to enable that society not so much to avoid futility, but to achieve stability and social unity among citizens who are free and equal. 95 Admittedly, equality is protean in character. 96 At the same time, equality is a fundamental intuitive value and idea from which to construct a reasonable political conception of justice, as, indeed, Rawls sought to do in his larger work, Theory of Justice.
" Irrespective of our views about the rightness or wrongness of abortion, at the very least, it should be possible to agree that equality under the law is a shared consensus in a constitutional democracy because it seeks to ensure fairness between citizens that are free and equal. 98 Furthermore, we can agree that part of how we can ensure equality of opportunity is through promoting rights consciousness among individuals or social groups that are disadvantaged and have historically been denied a certain right that is now guaranteed. 99 This is more compelling in those cases where requiring the State to enable the effective realisation of rights does not impose a heavy or undue financial burden on it. In other words, if it is within the available resources of the State to render legal rights tangible so that they can be equally and effectively enjoyed by the beneficiaries, a consensus to impose a duty of transparency on the State should not be hard to muster. Such a consensus becomes part of the juridical translation of a wider reasonable political conception of justice that intuitively appeals to the imperative of fair system of social cooperation between citizens that enjoy equal protection under the law. It is significant that, over and above the requirement of being liberal, Rawls argued that a reasonable conception of justice should seek to protect the familiar basic rights and assign them special priority, taking into account that not all individuals in a society will be able, on their own, to realise the guaranteed basic rights.
1 00 According to Rawls, part of assigning special priority to rights of importance, such as equality under the law, requires the adoption of measures to ensure that all persons, as part of equal opportunities, have sufficient material means to make effective use of the basic rights. 1 0 1 In this instance, the argument is that the discharge of the duty of transparency is a constituent component of how the State provides citizens with sufficient means to make effective use of basic rights. Equally, the provision of accessible opportunities or mechanisms for allowing citizens to challenge official decisions that refuse certain legal claims is a component of how the State makes good its promise to guarantee equal opportunities.
B. Emerging jurisprudence supporting overlapping consensus
More than any other court, the European Court of Human Rights has been pioneering the development of abortion jurisprudence that implicitly supports the notion of an overlapping consensus. In three cases, Tysiac v Poland, the Court has used transparency-related state duties as juridical standards for determining whether domestic abortion laws comply with the European Convention on Human Rights. The background to the three cases is that the Court has adjudicated abortion-related claims on the basis that, substantively as well as procedurally, such claims primarily implicate article 8 of the European Convention, which guarantees the right to privacy. According to the Court, the right to privacy is broad enough to encompass a woman's autonomy to decide whether to have an abortion. 10 5 At a substantive level, the Court has stopped short of recognising a woman's right to abortion as a fundamental right. It has interpreted article 8 conservatively and in a manner that concedes a very wide margin of appreciation to national authorities, including upholding domestic law that recognises a substantial risk to the life of the pregnant woman as the only permissible ground for abortion. 0 6 At the same time, the Court has begun to insist on certain minimum procedural guarantees. It is from these procedural guarantees that it can be argued that the Court's jurisprudence supports the idea of an overlapping consensus that the African region can tap into. The essence of the overlapping consensus under the European Convention is that once a legislature decides to allow abortion, it must not structure its legal framework in a way that effectively undermines the real possibilities of exercising the rights permitted under the law. 07 Instead, the State must implement the law in a way that is conducive to realisation of any recognised abortion rights. Rather than merely treat article 8 as imposing a state duty of restraint, that is, a duty not to interfere with a woman's decision about whether to have a child or continue with a pregnancy, depending on how national authorities substantively exercise their margin of appreciation, the Court has also said that article 8 implicitly imposes a positive duty, whatever the nature of substantive domestic abortion law. The Court has read into article 8 a positive duty of the State to ensure the effective realisation of any abortion rights that it guarantees. In Tysiac v Poland, an applicant who had been denied abortion under the Polish healthcare system brought a challenge before the European Court of Human Rights. The applicant suffered from a retinal condition. She had requested abortion on the ground of threat to her health. She feared that continuing with the pregnancy would worsen her retinal condition. Polish law provided that 'abortion can be carried out by a physician where pregnancy endangers the mother's life or health'."
8 Her request was denied on the ground that her retinal condition did not meet the health ground. Polish abortion law prescribes certification requirements in two ways. It provides that a consultant specialising in the field of medicine relevant to the pregnant woman's condition must first certify that a ground for abortion has been met.
"
9 It also provides that where abortion is sought on the ground of a danger to the health or life of the pregnant woman, a doctor, other than the one who is to perform the abortion, must certify that the eligibility requirements under the law have been met. 110 Doctors could not agree on whether the applicant had met the legal requirements. While the applicant's general practitioner certified that she met the health ground for abortion, two ophthalmologists were of the opinion that the pregnancy did not constitute a sufficient risk to her retinal condition. Furthermore, a gynaecologist that she consulted was of the view that the applicant did not meet the legal requirements. In the end, because of the disagreement among doctors, she was refused abortion. The applicant carried the pregnancy to term, but thereafter suffered further deterioration of her retinal condition to the extent of losing much of her sight and being certified as 'significantly disabled'. 111 Basing its decision on an interpretation of article 8 of the European Convention on Human Rights, it was held by the Court that the Polish State was in breach of its positive duty to ensure that domestic abortion law was implemented in a manner that allowed the applicant to realise her rights effectively.
In Tysiac, the main shortcoming, according to the Court, was the failure by the Polish State to put in place adequate procedural and institutional mechanisms for regulating access to lawful abortion. Alluding to the concepts of lawfulness and the rule of law in a democratic society, the Court highlighted that, other than the option of litigation, there were no provisions for bringing the matter before an independent body to review any disagreement between the woman and doctors after hearing the woman and considering her views. 112 Though an important safeguard, the Court did not regard litigation as sufficient recourse for the woman because 'time is of critical importance'. 113 Litigation, which takes the form of a post factum review of decisions concerning abortion, was of little avail since women seeking abortion do not wish to become mothers in the first place. 114 According to the Court, there was a need to ensure that women are given a fair opportunity to make a timely decision about abortion, including avoiding late abortions, which come with increased health risks 115 In this sense, the Court linked implementation of abortion law with the need for responsive administrative justice. It said that since disagreements are apt to arise between the woman seeking abortion and doctors or between doctors, the 'applicable legal provisions must, first and foremost, ensure clarity of the pregnant woman's legal position'."' Clarity is an important consideration, not least because the criminal regulation of abortion coupled with the risk of incurring criminal responsibility could well have a 'chilling effect' on doctors when deciding whether a woman seeking abortion meets the legal requirements.
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In A, B and C v Ireland, 118 which was discussed earlier, the European Court of Human Rights followed its own decision in Tysiac v Poland and underlined the place of transparency in the implementation of abortion law. The Court highlighted that Irish abortion law was lacking in administrative justice. Short of litigation, there was no institutional framework for reviewing differences of denial of abortion as such. Rather, it was about denial of timely access to diagnostic procedures that were relevant to the applicant's decision whether to have an abortion. When the applicant was in her eighteenth week of pregnancy, an ultrasound scan had revealed that the foetus might be suffering from malformations; however, her efforts to secure confirmatory diagnosis were severely impeded despite her entitlement to access to prenatal diagnostic information under domestic law.
1 " The impediments were partly the result of antipathy towards abortion, with some doctors purportedly basing their refusal to provide diagnostic services on the right to conscientious objection. In part, the impediments were to do with administrative confusion in the Polish healthcare system about procedures for providing the diagnostic services. By the time that the applicant had access to genetic testing, she was told that she was now outside the legal time limit for abortion. 125 In the end, the applicant carried the pregnancy to term and gave birth to a child affected with Turner syndrome, a genetic condition which manifests in females, causes severe illnesses and requires life-long medical care.
The Court found that the applicant's determination to have timely access to diagnostic testing was 'marred by procrastination, confusion and lack of proper counseling and information' on the part of the Polish healthcare system. 12 6 In the end, she was denied the opportunity to decide about abortion within the time limit under Polish law. 12 The Court reiterated its observation in A, B, and C v Ireland that though the State has a broad margin of appreciation regarding the circumstances in which abortion is permitted, once it has decided to permit abortion, it ought to devise its legal system in a manner that allows the right to abortion to be adequately realised. 128 In this instance, there was no adequate legal and procedural framework to guarantee the applicant adequate and timely access to diagnostic information, 129 nor a procedural framework to address any dispute between the pregnant woman and doctors or between doctors. 30 Noting that some doctors had refused to offer the applicant diagnostic tests or a referral on the ground of conscientious objection to abortion, the Court emphasised that there was a duty upon the State to organise health services in a manner which ensures that exercise of the freedom of conscience does not prevent patients from accessing services to which they have a legal entitlement. 31 The Court held that there was a breach not only of the procedural requirements of article 8 of the Convention, but also of the substantive provisions of article 3 which, inter alia, guarantees freedom from inhuman and degrading treatment. The decisions of the European Court of Human Rights in Tysiac v Poland, A, B and C v Ireland and R. R. v Poland, in which transparency has emerged as an important juridical concept and human right in adjudication of abortion rights claims, can be understood as ultimately appealing to Rawls' overlapping consensus about the procedural content of individual rights in member states that are committed to liberal democracy as a regional principle. The Court's unequivocal insistence on the need for abortions laws that are effective rather than illusory and the need for accessible and timely procedures for addressing and resolving any dispute that arises from an attempt to exercise abortion-related rights can, in the light of the historical marginalisation of abortion rights, be understood as a consensus about equal treatment under the law.
Though the European Court of Human Rights has given transparency in abortion its most visible juridical space, it serves well to note that transparency has also been used by a domestic court 1 3 ' and United Nations treaty bodies 133 to vindicate abortion-related rights. The decision of the Court of Appeal for the United Kingdom in Family Planning Association of Northern Ireland, 1 34 that was discussed earlier, supports the proposition that the realisation of any given rights attendant to abortion is an integral feature of equality and fairness in a liberal democracy in which there ought to be respect for the rule of law. 1 35 What is instructive about the backdrop to the litigation in this case is that it was part of the applicants' deliberate strategy to attempt to secure the rights of women seeking abortion not so much by persuading the court to change the substantive law or by relying on any fundamental rights under an international treaty, 136 but, rather, by framing their case around the duty of the State to clarify the law as part of its accountability to citizens as the intended beneficiaries of duties incumbent on the State. In this way, the case ultimately appeals to the notion of an overlapping consensus.
Regarding UN treaty monitoring bodies, the decision of the Human Rights Committee in K. L. v Peru 13 7 under the Optional Protocol to the International Covenant on Civil and Political Rights (ICCPR) is supportive of the notion of a duty of transparency. In that case, the Human Rights Committee held that denial of abortion by Peruvian authorities to the applicant, who was an adolescent who was pregnant with an anencephalic foetus, constituted, inter alia, violations of the rights to articles 2 (right to an effective remedy), 7 (right to be free from cruel, inhuman or degrading treatment), 17 (right to privacy) and 24 (right to special protection as a minor) of the ICCPR. Though the Peruvian Criminal Code criminalised abortion, it provided for the pregnant woman's life or health as exceptions. 138 But despite these exceptions, and despite evidence that continuing with the pregnancy would pose significant risk to the health and life of the applicant, she was nonetheless denied abortion. The decision of the Human Rights Committee was based, in part, on the finding that there has been a failure by the Peruvian State to translate the Criminal Code into a legal or administrative framework for regulating abortion and vindicating any attendant rights. 139 In L. C. v Peru, 140 the CEDAW Committee, inter alia, used transparency to find Peru in breach of its obligations under the CEDAW. It has found abortion law under the Peruvian Penal Code to manifestly lack a regulatory and independent administrative framework for vindicating entitlement to abortion in a timely manner where an initial request had been refused by a provider as to breach state obligation under CEDAW. Echoing the approach of the European Court of Human Rights in Tysiac v Poland, 14 1 the Committee has said that where a state party has legalised abortion, it must establish an appropriate legal framework to enable not just women to effectively vindicate their rights, but also health professionals to provide lawful services. 14 2 Furthermore, such a legal framework must be responsive to time being of the essence in decisions to terminate pregnancy. 143 It must include a mechanism for 'rapid decision-making', a right to be heard and a right to appeal.
The approach of the Human Rights Committee in L. M. R. v Argentina 145
under the Optional Protocol to the ICCPR also appeals to transparency as an underpinning legal value. In this case, a complainant who was 19 years of age but with a mental age of 8-10 years, had become pregnant following a suspected rape. When, through her mother, she requested abortion from Argentinian hospital authorities, she was denied, notwithstanding that her request met the requirements for abortion under domestic law. Article 86(2) of the Argentinean Criminal Code permits abortion on the ground of danger to the life or health of the pregnant woman or if the pregnancy results from rape or indecent assault. Instead, the complainant was required to first obtain judicial authorisation. A first instance court refused her request for judicial authorisation and this was confirmed by a higher court. On appeal to the Supreme Court, she was successful. The Supreme Court ruled that judicial authorisation was unnecessary as the complainant met the legal eligibility criteria for abortion. Despite this ruling, she was unable to find a public health facility willing to terminate her pregnancy. In the end, with the support of women's organisations, her mother successfully arranged to have the pregnancy terminated clandestinely. The Human Rights Committee found that denial of abortion by Argentinian authorities constituted violations of article 2(3) (right to an effective remedy) taken together with articles 3 (right to equal enjoyment of rights), 7 (right to be free from inhuman and degrading treatment) and 17 (right to privacy). In reaching its findings in respect of article 2(3) especially, the Committee emphasised that Argentina had failed to provide an administrative framework for providing women seeking abortion under the Criminal Code with an effective remedy.
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An important lesson for advocates of African abortion law reform that can be drawn from the jurisprudential development on transparency by the European Court of Human Rights and UN treaty monitoring bodies is that reform of domestic abortion law need not always be organised around the assumption that changing the substantive law is the only route, as this might prove intractable or engender gratuitous opposition from vested interests. Reform can also take the path less travelled, namely, requiring governments to clarify the law and provide guidelines for its implementation with a view to securing the maximal utilisation of laws that permit abortion, however minimal the permission. Where governments fail to discharge this duty, comparative jurisprudence can be treated as a persuasive authority not just by African regional treaty bodies such as the African Commission on Peoples' and Human Rights, and the African Court on Human and Peoples' Rights, but also by national courts precisely because the transparency rationale in the jurisprudence does not depend on founding a new distinct abortion right. Rather, it appeals to an overlapping consensus about the duty of the State and its organs to respect, protect and fulfil rights in a democracy whatever the nature of the given right.
IV. ARGUMENTS FROM SUBSTANTIVE EQUALITY
Treating transparency in abortion as a substantive equality issue is aimed at accommodating the needs of women as women. It entails, as Rebecca Cook and Susannah Howard have argued, developing an antidiscrimination theory that seeks to affirm women by responding to the differences that women's reproductive capacities make and to the differences in the construction of women's life chances that are consequent upon reproductive capacities.
147 Substantive equality focuses on outcomes or results. It is an understanding of (in)equality that is rooted in political, social and economic disparities between social groups. 148 The overall aim is to transform structural inequality by eradicating systemic inequalities. In the abortion context, substantive equality enjoins looking at the lived equality of women who seek a health service that has been historically criminalised and stigmatised and might still be inaccessible even if the letter of the law permits it. Thus, it is not enough to measure equality by the mere fact that a jurisdiction has laws that recognise a right to choose abortion. Part of how substantive equality can be measured is by going further to ascertain whether law that recognises a right to abortion is in fact accessible and realisable by women seeking abortion services. Examining, especially, how subaltern groups -the most vulnerable, marginalised, socio-economically disadvantaged and the least-educated womenexperience pathways to abortion law and services and how the pathways impact on their health, life and agency becomes a dependable and egalitarian barometer for measuring equality in a society in which gendered structural equality especially subsists.
The main argument in this section is that, as an alternative to the imperative of procedural equality, the case for transparency can also be based on substantive equality. It can be based on the type of information and legal institutions that women seeking abortion in the African region need in order to achieve meaningful equality in a liberal democracy even if such information and legal framework is not needed by any other social group. To advance the argument, this section draws from Nancy Fraser's critical theory of 'recognition' and the 'capabilities' approach of Martha Nussbaum and Amartya Sen.
A. Transparency as Fraser's status recognition of women
Nancy Fraser's critical social theory of recognition has relevance for abortion even if Fraser has not addressed abortion specifically. Using Fraser's theoretical framework, women's struggles for access to abortion can be characterised as struggles for cultural as well as economic 'recognition'.
14 9 Criminalisation of a health service, such as abortion, that only women need can be understood as an instance of the 'misrecognition' of women. 150 It is misrecognition that is ultimately tethered to structural inequality in a gendered world in which the political and economic interests of women are marginalised. Cook and Howard allude to misrecognition when they highlight how abortion laws have historically failed to accommodate women, and have been used to justify discrimination against women through neglect of health services that only women need, the enforcement of customary roles of women as mothers and self-sacrificing caregivers, and denial of agency. 151 The requirement of transparency in abortion law can be analysed as an incident of redistributive justice that seeks to repair the misrecognition of the reproductive needs of women in order to secure parity in the socio-economic participation of women.
Fraser's theory of recognition speaks to social justice in which there is participatory parity. 152 We can characterise women seeking abortion as belonging to a 'bivalent category'. 153 It is a social group that seeks collective and holistic affirmation for the reason that it has historically endured both cultural and economic harms of deprivation that are rooted in gender inequalities that impede participatory parity. Thus, repairing the injustice of the historical criminalisation and stigmatisation of abortion, including the chilling effects of criminalisation, entails not only recognising the moral agency of women as expressed in formal equality, but also taking positive steps to provide services, including information about the legality of abortion that women, in particular, need so as to not only be culturally affirmed, but also to be empowered to overcome socio-economic disadvantages. Requiring legislatures and healthcare systems to provide women seeking abortion with sufficiently clear information about abortion and timeous administrative procedures for vindicating their rights becomes a way of achieving ,status recognition' in a democracy where the ethic of parity in participation is a major edifice. 1 54 Transparency becomes part of implementing an 'institutional prerequisite of participatory parity' that is of critical importance to African women. 155 In her essay on rethinking recognition, Nancy Fraser has argued against a model of recognition that draws its impulse only from a Hegelian model of identity for the reason that it would be an insufficient tool for realising a more durable recognition claim. 156 Instead, Fraser urges us to think about misrecognition rather more in terms of 'status subordination'. In this way, we are able to register a misrecognition claim that draws sustenance from a 'status model' that is rooted in the imperative of remedying not just the injustice of demeaning cultural 150 Ibid.
representations, but even more significantly, the socio-economic injustice of structural inequality. 157 In building her argument, Fraser says:
Misrecognition, accordingly, does not mean the depreciation and deformation of group identity, but social subordination -in the sense of being prevented from participating as a peer in social life. To redress this injustice still requires a politics of recognition, but in the 'status model' this is no longer reduced to a question of identity: rather it means a politics aimed at overcoming subordination by establishing the misrecognised party as a full member of society, capable of participating on a par with the rest. 158 Fraser's argument is ultimately a call for substantive equality that is predicated on the imperative of redistributive justice. Her concept of recognition is a theory of justice that is intended to guarantee participatory parity not through the divergent philosophical provenances of redistribution and recognition, but through their integration and symbiosis. 159 Fraser rejects formal notions of equality as they promise misrecognition by according similar treatment to individuals and social groups in unequal positions. To meet Fraser's requirements of social justice, abortion regimes must meet two conditions. First, in their form and institutional implementation, they must recognise the needs of women who on account of the chilling effects of criminalisation are apt to assume that abortion is illegal even where it is actually permitted, and in consequence are denied an opportunity to realise a legal right. In the second place, abortion regimes must have a redistributive element. They must accord women resources that are necessary to realise their rights, taking into account that even as a class, women are not a homogeneous group. Some women, especially those who are poor, live in rural areas or have the least education, have greater information and institutional needs than others and will need commensurate resources in order to level the playing field.
It is important to stress that in Fraser's theory of recognition, the resources that are needed in order to achieve participatory parity are determined dialogically, in interaction with rather than in isolation from the particular needy subject(s). 160 Participatory parity is precisely the standard that provides the justificatory force for the theory as well as drives it. If existing patterns of cultural values misrecognise some social groups and consequently impede participatory parity, then participatory parity serves, in Fraser's words, the 'idiom of public contestation and deliberation about questions of justice'. 161 It is not populism, authoritarianism or paternalism that delivers universal justice needed for human flourishing, but democratic deliberation in which there is participatory parity. In this way, the theory of recognition sets out to interact with the human dignity, equality and freedom of all affected parties as a prerequisite to repairing injury. The import of Fraser's recognition theory is that abortion laws ought to aspire towards standards of not just accountability and openness, but even more pertinently, responsiveness. In African settings abortion laws ought to recognise that on account of endemic levels of poverty and illiteracy, in general, African women have a greater material need for transparency than their European counterparts, for example. Therefore, the duty of transparency in abortion laws in the African region ought to be even more exacting if it is to be responsive and enabling. Rather than merely draft laws in a clear manner and provide ancillary guidance and administrative procedures for the effective realisation of any abortion rights that are guaranteed, in the African region, it would also be commensurate with the needs of African women to require the State to take positive steps to raise awareness about unsafe abortion and the availability of laws and services for lawful abortions. Such steps should be regarded as the 'institutional prerequisites for participatory parity' in African abortion regimes.
B. Transparency and capabilities
It is also possible to posit the imperative of transparency in terms of the 'capabilities approach' that has been developed by Amartya Sen 162 and Martha Nussbaum. 1 6 3 Sen pioneered the capabilities approach as a leading alternative standard to utilitarian approaches that had traditionally been used by economists and political scientists to measure and compare the welfare of the people in individual countries. Instead of using a utilitarian calculus to measure the total or aggregate sum of happiness, Sen advanced the capabilities approach as a fairer approach for making comparisons about the quality of life. Unlike a utilitarian calculus, which overlooks the predicament and barriers faced by social groups and individuals in a socio-economically stratified society, the capabilities approach puts both equity and freedom at its centre. The capabilities approach does not ask about people's satisfactions in the abstract or merely the quantity of resources at their disposal, but rather what they are actually able to do if they have the requisite material capacity.
The capabilities approach serves the cause of human rights and substantive equality by being acutely responsive to the freedom needs of the individual in question and not an abstract individual or society. In this way, the capabilities approach has, inter alia, sought to close what Sen has critiqued as a gap between 'freedoms' and 'means to freedoms' in Rawls' theory of justice. 165 This is captured clearly in the following statement, where Sen is explaining what the capabilities approach means and alluding to its juxtaposition with, and, indeed, advantage over, Rawls' theory of justice:
If the object is to concentrate on the individual's real opportunity (as Rawls explicitly recommends), then account would have to be taken not only of the primary goods the persons respectively hold, but also of the relevant personal characteristics that govern the conversion of primary goods into the person's ability to promote her ends. For example, a person who is disabled may have a larger basket of primary goods and yet have less chance to lead a normal life. Similarly, an older person or a person more prone to illness, can be more disadvantaged in a generally accepted sense even with a larger bundle of primary goods. 166 The capabilities approach represents the substantive freedom of an individual to achieve a certain functioning or lifestyle that the individual has reason to value. There are two types of functionings or thresholds that the capabilities approach can measure: the realised or actual functionings, that is, what a person is actually able to do, and capability functioning, that is, the set of real opportunities open to the individual; 167 however, proponents of the capabilities approach frequently conflate the two. For the purposes of the arguments in this article, the distinction is not important. What is crucial is that the capabilities approach measures what a particular person is substantively or actually free to do, taking into account their personal circumstances and socio-economic context. Martha Nussbaum's main contribution to the capabilities discourse has been to exigently connect the capabilities approach with gender equality and human rights as part of a woman-centred universal equality discourse. 168 Nussbaum has used the capabilities approach as a category of gender analysis for the achievement of de jure rather than de facto equality of women in a universe where, in many spheres, women are second-class citizens lacking in 'capabilities' precisely because unequal socio-economic circumstances, not least structural inequality, give women 'who have rarely been kings, or nobles, or rich but frequently poor, sick and dead', unequal human capabilities. 69 Nussbaum's point of departure is that, even allowing for different conceptions of a good life, as a matter of human dignity, there are a set of capabilities that all human beings require in order to flourish. And while the precise threshold of each capability is something that can be dialogically worked out among citizens, what is crucial is that capabilities are a normative moral claim on the State, and furthermore, that the capabilities threshold is incompatible with a systemic patterns of inequality.
7 0
As a matter of redistributive justice, the State must take positive steps to redress unequal capabilities by creating the material conditions for the realisation of the capabilities to meet a certain minimum threshold. 71 Nussbaum (though not Sen) has come up with a list of capabilities that are taken as central capabilities to mark those capabilities that are universal and amenable to cross-cultural consensus. Central capabilities include being able to live and not die prematurely, being able to preserve health, including reproductive health, and being able to protect bodily integrity.
7 2 If it can be accepted that being able to meaningfully exercise the choice to live, to be healthy and to have sovereignty over reproductive choices is a central capability, 7 3 it is possible to argue that in social and political environments where abortion is permitted under the law, but is generally assumed by women and healthcare providers to be illegal because of lack of reliable information about the legality of abortion, then any abortion rights that are conferred are merely rhetorical freedoms that are lacking in a 'threshold condition' 1 7 4 of special importance. Such freedoms are meaningless as they cannot achieve a minimum threshold of capability and material equality. Women in the African region generally lack reliable information about the option of safe, legal abortion. The phenomenon of unsafe abortion that is linked to restrictive laws, or laws that are applied restrictively or perceptions thereof is sufficient evidence of lack of capabilities. The existence of adequate knowledge to choose safe abortion over unsafe abortion and availability of accessible procedures for vindicating abortion rights can, using the capabilities approach, be treated as 'combined capabilities' 7 5 whose realisation is tethered to the injustice of gender inequality and the imperative of achieving substantive equality. In this sense, lack of transparency constitutes a violation of a capability opportunity when women are forced to choose unsafe, illegal abortion, partly because abortion law has not been effectively implemented.
V. CONCLUSION
Laws that permit abortion should not remain opaque and/or unknown to women who need abortion services or to providers who are, otherwise, willing to provide abortion services. Transparency is a juridical modality for shifting the focus of abortion law reform from preoccupation with only substantive reform to seeing reforms as also aimed at securing procedural fairness and equality under the law. By putting a spotlight on consensus about procedural fairness, states can be held accountable so that abortion rights that states, themselves, have chosen to guarantee in their laws are not illusory. Transparency seeks to render the right to terminate pregnancy real or tangible in practice. It serves to recognise women as women and to accord them capabilities for realising legal rights, thus alleviating the disabilities that are frequently experienced by women who seek to exercise their entitlements under the law.
In the final analysis, it is argued that transparency can be understood as a duty upon the State to adequately translate any rights that are conferred on individuals into something that is concrete and claimable. In this sense, regardless of its appositeness to the implementation of abortion rights, transparency is not a state duty that is peculiar to abortion. Rather, it is a duty that ought to be an incident of duties correlative to individual rights in general in a constitutional democracy where citizens would not otherwise be able to easily or effectively realise their rights unless the substantive entitlements have been articulated in a manner that is reasonably clear and there are accessible enforcement mechanisms. Furthermore, citizens must be aware of such entitlements and enforcement mechanisms.
Otherwise, this article concedes that there are limits to transparency. Even more importantly, it is conceded that transparency in abortion law is not an unqualified good. It can also be a double-edged sword to the extent that transparency can enable as well as disable. When dealing with a contested need such as abortion, transparency has the capacity to straightjacket abortion law so as to preclude the flexibility that is needed in law as a dynamic and living entity so that it is responsive, not just to current abortion needs, but also to future needs and developments, including changing values and technological developments. Furthermore, transparency cannot, in any event, succeed in totally avoiding the complexities that are inherent in any law that regulates as contested a need as abortion. Trying to render foetal jurisprudence transparent, especially, is apt to be fraught with the dangers of paradoxically rendering even more complex an area of great complexity or avoiding and, worse still, evading complexity. 77 The point, though, is that the complexity of abortion laws should not be used speciously to frustrate given rights.
